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Fundamental ethical & legal 

principles 
 

Before any examination, investigation, 

treatment or research 

Competent patient (capacity) 

 

Doctor-patient relationship 

Patient autonomy 



Purposes 

Moral: respecting oneôs right to self-

determination 

 

Clinical: enlisting patientôs confidence in 

treatment 

 

Legal: without consent is committing a 

crime of battery and a tort of trespass 

and/or negligence 



Defence 

Consent of the patient 

 

Another person authorised to give consent 

 

Defence of necessity 



Valid consent 

Capacity to decide 

 

Sufficient information 

 

Acts voluntarily 



Capacity 

Comprehend 

Retain 

Use and weigh information  

Decision-making 

 



Decision-making 

Voluntarily 

Undue pressure or influence 

 

Withdraw consent at any stage 

(competent) 

Consent is not a biding contract 

 

 



Information 

Duty of care ï negligent - presumption 

 

Common risks 

Rare but significant risks 

Specific risks 

 

Option of no treatment 



Case study 

40 male, emergency. 

Drunk. Stabbed to RUOQ. 

Shocked. Needs laparotomy. 

Aggressive.  

Refused operation. 



Is his refusal of consent to operate valid? 

 

Can we wait until he regain capacity? 

 

Can we operate anyway? 

 

If he is competent, could he refuse 

treatment, even though he might die? 

 

 



Best interest 

No one can consent to treatment on behalf 

of incompetent adult 

doctrine of necessity 

 

Involvement of court  
Sterilisation, tissue donation, withdrawal treatment, doubt 

to capacity or best interest 



Case study 

13 boy. Acute appendicitis. 

School trip. Teacher and 18 year old 

brother. 

Needs urgent appendicectomy. 

Parents informed but 4 hours drive away. 

 



Can the child give consent? 

 

Can the sibling give consent? 

 

Can the responsible adult accompanying 

the child give consent? 

 

Can we go ahead with surgery in his best 

interests? 

 

 



Children 

Minors 

 

Child 

óParental responsibilitiesô / Legal guardian 

Court 

Doctor 



Jehovahôs witness 

Advance refusal of treatment 
Valid, voluntarily, capable when signed = legally binding 

 

Child / Minor / Adolescent 

 

Doubtful ï Court 

 



UK 

 
*Gillick competent / Fraser guidelines 

Advance refusal 

Mental Capacity Act 

Police Reform Act: Consent 

End of Life 
 

*Gillick v West Norfolk & Wisbech Area Health Authority [1985] UKHL 7 

(17 October 1985) 

 



Who should be obtaining 

consent? 

 



Q1.Capacity (competence) requires patient: 

 
 

Can read and write 

Understands what you tell them 

Remembers what you tell them 

Can communicate verbally 

Can weigh the benefits and risks of options 

Can make decision 



Q2.Who may be capable of giving consent: 

 
 

A competent adult 

An adult with full understanding but short-term memory 

loss 

An adult who has been persuaded by their doctor or 

relatives to accept treatment 

A child under the age of 16 

The relative of an unconscious patient 



Q3.Who are able to refuse consent: 

No-one can refuse treatment if the doctor believes it is in 

their best interest 

 

A competent adult who has previously agreed to 

treatment, has signed the appropriate consent form and 

is being wheeled into the anaesthetic room 

 

A competent adult who makes a clearly illogical decision 

to the detriment of their own health 

 

The close relative of an unconscious patient 



Q4.Who may give consent on behalf of a 

child: 

 

Any adult who accompanies them to hospital 

Any adult relative who is with them 

Their mother 

Their stepfather, because he is married to their mother 

An adult sibling, in the absence of their parents 

Anyone with óparental responsibitiesô 



Q5.When consenting, it is appropriate to tell 

patient: 

 

Details of their diagnosis and prognosis if left untreated 

Options for treatment and the benefits and risks of each 

That they may refuse treatment or change their mind at 

any time 

How they should prepare for the procedure 

Who will be looking after them 



Q6.Who amongst these may be capable of 

refusing their consent to treatment: 

 

A pregnant woman, even though she is risking the life of 

her unborn child 

An adult detained under the Mental Health Act who 

requires dental treatment 

An incompetent adult who has made an óadvance 

refusalô when competent 

A competent adult who has self-harmed 

A patient suffering from anorexia nervosa who refuses 

nasogastric feeding 



Q7.When considering to withhold or 

withdraw life-prolonging treatment, the 

following should be taken into account: 
 

Whether the patient is capable of making that decision 

for themselves 

The interests and wishes of the family 

The óbest interestô of the patient 

The medical condition of the patient and their prognosis 

The patientôs spiritual beliefs 
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